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Abstract: - The WTO dispute settlement system has dealt with 

environmental disputes more frequently than any other 

international court or tribunals. None of these cases involved 

MEAs trade measures. The author argued that the main 

problem is the institutional discrepancies of the trade and 

environmental spheres. Also the applicability of GATT article 

XX (b and g) to the MEAs is uncertain given the inconsistent 

interpretation of terms. The author recommends there must be 

some harmonization between them to coexist. Also the exceptions 

listed in GATT article XX have to make reference to MEAs. 
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I. INTRODUCTION 

he most fundamental and divisive issue confronting the 

World Trade Organization (hereinafter the WTO) in the 

trade and environment debate has been whether trade 

restrictions to protect the environment are permissible under 

the law of the GATT/WTO system.
[1]

 The inter face of trade 

and environment in the global arena in a multilateral setting is 

characterized by both trade regimes and environmental 

regimes. There is no better way for sustainable development 

to be implemented than by linking its economic, human 

development, and environmental cornerstones. It is at this 

intersection where benefits such as improved living conditions 

can be maximized.
[2]

 

The WTO dispute settlement system has dealt with 

environmental disputes more frequently than any other 

international court or tribunal.
[3]

 One of the explanations is 

that the close connection between trade and environmental 

protection makes it impossible to prevent linkage disputes 

such as Shrimp-Turtle, Asbestos, Hormones or Biotech from 

being brought up in the WTO dispute settlement system. 

This paper seek to analyze the application of Multilateral 

environmental agreements (hereinafter MEAs) in the WTO 

dispute settlements. This is followed by critically analysis of 

their relationship and environmental consideration in the 

WTO dispute settlements. Finally, this paper will wind up by 

giving some conclusions. 

II. THE RELATIONSHIP BETWEEN MULTILATERAL 

ENVIRONMENTAL AGREEMENTS AND THE WTO 

REGIME 
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The objective of WTO is to deals with the rules of trade 

between nations at a global or nearglobal level.
[4]

 It is a place 

where member governments go to negotiate and try to sort out 

the trade problems they face with each other 
[5]

 to ensure that 

trade flows as smoothly, predictably and freely as possible, 

with a level playing field for all its members.
[6]

 

However WTO is not only liberalizing trade, but also in some 

circumstances its rules support maintaining trade barriers to 

protect consumers, prevent the spread of disease or protect the 

environment
[7]

 and optimal use of the world’s resources and 

Sustainable development is an objective of the WTO, as 

reflected in the Preamble of the Marrakesh Agreement 

Establishing the WTO
[8]

. It also states that ministers have 

furthermore adopted a Decision on Trade and Environment.
[9]

 

This was clearly reaffirmed in the Doha Declaration in 

2001.
[10] 

The objective of MEAs may be of local, regional or global 

significance
[11]

 which are specially governed by United 

Nations Framework Convention on Climate Change 

(UNFCCC) focused on to act or not act in a certain way to 

protect, conserve or enhance the environment.
[12]

 These 

commitments focus on results and employ various 

mechanisms like control measures, standards or limitations, 

including specific bans and/or quantifiable targets or it could 

be focus on process by prior informed consent
[13]

... etc. 

The balance between environmental protection and free trade 

has started to become an international agenda in the early 

1970’s i.e. since the first conference on Human Environment 

(UNCHE) in Stockholm, 1972.
[14]

 However, various research 

findings put into words there has been debate as to whether 

trade practices conflict with environmental protection.
[15]

 

The preamble underscores for the members to WTO to 

reiterate the issue of environment whenever they endeavor to 

negotiate so as to develop and foster trade liberalization. 

Furthermore, the responsibility of the WTO is much widened 

in which trade policies now encroach into other ministries’ 

responsibilities in sectors such as the environment, public 

health, international development cooperation, culture, and so 

on
[16]

. As a result, environmental and trade policies become 

intertwined.
[17]

 

Various scholars attempt to finger out the interlocution and 

the intertwined relationship between WTO and MEAs are 

suggested as irreconcilable conflict. According to their view, 

free trade is responsible for many aspects of environmental 

degradation and for the failure of policy makers to adequately 

protect the environment.
[18]

 For instance, the case of 

T 
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tuna/dolphin and shrimps/sea turtle decision could affect 

many other international environmental issues, such as forest 

protection, ozone depletion, hazardous wastes, and global 

climate change.
[19]

 Moreover, trade rules may restrain the use 

of trade measures in multilateral environmental 

agreements.
[20]

 

The current WTO jurisdiction on linkages of trade and 

environment is not free of contradictions and has provided for 

heated debate due to some inconsistencies in past WTO 

rulings.
[21]

 Therefore, the trade environment interface has 

historically been characterized in conflictual terms. Because 

International trade rules can potentially inhibit States’ efforts 

to meet MEA objectives.
[22]

 And most MEAs are always 

stands in favor of protecting the environment irrespective of 

free trade movements.
[23]

 

III. ENVIRONMENTAL CONSIDERATION IN THE WTO 

AGREEMENTS 

Some indications of environmental protection were included 

in WTO agreements. The preamble of the WTO Agreement 

states the relationship between trade and environment listing 

the economic aims of prosperity and growth for all members 

through trade liberalization and also by protecting and 

preserving the environment.
[24]

 SPS also promotes 

international standards but allows countries to set their own 

higher standards of safety if there is scientifically evidenced 

reason for this. Hence trade measures employed under this 

agreement to protect human, animal or plant life or health and 

the environment typically target dirty goods.
[25]

 But, the 

GATT articles explicitly didn’t include the word environment 

under article XX (b and g).  

GATT article XX (g) refers exhaustible resources rather than 

environment.
[26]

 Because of this we could see in disputed 

cases when this issue is raised as an argument. For example, 

in US prohibition of imports of Tuna and Tuna Products from 

Canada the panel justified under Article XX (g) of the GATT 

and to be consistent with the chapeau of Article XX. 

However, as the panel found no equivalent restrictions on 

domestic production and consumption of tuna, it ultimately 

found the measure failed the requirement of article XX (g).
[27]

 

The United States argued the measures were justified under 

Article XX (g) as it was an exhaustible natural resource. In 

this case US, Canada and the panel were considered article 

XX (g) as it stands only for the protection of exhaustible 

natural resources rather for environmental protection. 

Most of the environmental exceptions have been attempted 

over the years seeking cover under GATT exceptions via 

Article XX. However, most of the disputed cases that 

supposedly involved environmental protection lost their 

standing because of the chapeau. For example, in 

Shrimp/Turtle, the AB held that the U.S measure which 

prohibited imports of shrimp from any country that did not 

have a turtle-conservation program comparable to that of the 

US fit the Article XX (g) exception for conservation of 

exhaustible natural resources. However, the AB also found 

that the U.S. measures had been applied in a way that violated 

the chapeau: by treating certain Asian countries differently 

than its trading partners, the U.S. had engaged in unjustified 

and arbitrary discrimination.
[28]

 

In the US reformulated Gasoline the AB determined that the 

measures qualified as sufficiently relating to the conservation 

under Article XX (g). Then, AB turned to chapeau and 

concluded that the baseline establishment rules constituted 

both ‘unjustifiable discrimination’ and a ‘disguised restriction 

on international trade. The measures thereby failed to meet the 

requirements of the Article XX chapeau.
[29]

 

This would be to ignore the fact that Article XX of the 

General Agreement contains provisions designed to permit 

important state interests including the protection of human 

health, as well as the conservation of exhaustible natural 

resources to find expression. In the preamble to the WTO 

Agreement and in the Decision on Trade and Environment,
[30]

 

there is specific acknowledgement to be found about the 

importance of coordinating policies on trade and the 

environment. WTO Members have a large measure of 

autonomy to determine their own policies on the environment, 

their environmental objectives and the environmental 

legislation they enact and implement. 

Generally we could understand from this even if there is some 

indication for environmental protection in practice there is a 

problem of giving due consideration to it. 

Most trade agreements will allow for unilateral trade-

restricting measures for environmental protection purposes. 

None explicitly articulate an exception for measures pursuant 

to a MEA or even the environment. Article XX of the GATT 

stipulates that parties can adopt or enforce measures necessary 

to protect animal or plant life or health or measures relating to 

the conservation of exhaustive natural resources.
[31]

 Other 

trade agreements import the Article XX exceptions into its 

text although they can be modified.
[32]

 

Some MEAs is inconsistent with WTO. For example, as with 

the Montreal Protocol and CITES, there is no explicit GATT 

compatibility language in the Basel Convention. As a result, 

there is no specific requirement that WTO obligations are to 

be taken into consideration when adopting or implementing 

any trade measures relating to hazardous wastes, suggesting 

that the parties intended to keep hazardous waste a distinct 

and separate class of products, not subject to international 

trade obligations.
[33]

 One can refer to the case of S.D. Myers 

Inc. v. Canada,
[34]

 which held that where a NAFTA party had 

a choice among equally effective and reasonably available 

alternatives for complying with the Basel Convention, they 

should choose the alternative least inconsistent with NAFTA. 

IV. APPLICATION OF MEAS IN ENVIRONMENTAL 

DISPUTE SETTLEMENT IN WTO SYSTEM 



International Journal of Research and Scientific Innovation (IJRSI) | Volume IV, Issue V, May 2017 | ISSN 2321–2705 

www.rsisinternational.org Page 11 
 

 

The WTO dispute settlement system has dealt with 

environmental disputes more frequently than any other 

international court or tribunal.
[35]

 One of the explanations is 

that the close connection between trade and environmental 

protection makes it impossible to prevent linkage disputes 

such as Shrimp-Turtle, Hormones or Biotech from being 

brought up in the WTO dispute settlement system. The second 

reason relates to institutional discrepancies between the trade 

and environmental spheres. In contrast to the compulsory 

jurisdiction by the WTO dispute settlement system, the most 

prominent MEAs do not contain any provisions for legally 

binding dispute resolution.
[36]

 

The use of trade measures in MEAs is widely recognized to be 

in potential conflict with the GATT/WTO regime. In 

particular, trade measures that are specifically directed at non-

parties of MEAs may be in violation of GATT/WTO Most 

Favoured Nation
[37]

, national treatment
[38]

, and the prohibition 

on quantitative restriction obligations.
[39]

 The applicability of 

Article XX (b) and XX (g) to the MEA trade measures is 

uncertain given the inconsistent interpretations of such article 

XX terms as arbitrary and unjustified, disguised restriction on 

international trade, necessary, relating to the conservation of 

exhaustible natural resources and the extra jurisdictional 

relevance of).
[40]

 

The jurisprudence under the WTO has shown an expansive 

interpretation of Article XX revealing an approach that can 

accommodate MEA measures. The Shrimp-Turtle,
[41]

 

Asbestos
[42]

 and US Gasoline
[43]

 rulings have renewed 

optimism that future cases can address the MEA-WTO 

relationship in a positive way. None of these cases have 

directly involved MEA trade measure but the evolutionary 

rules of treaty interpretation, requiring the WTO Agreements 

to be interpreted in light of the contemporary concerns of the 

community of nations about the protection and conservation 

of the environment has opened the door for a broader 

interpretation of Article XX. The exceptions permit States to 

take measures that restrict trade for the purpose of 

environmental protection, irrespective of any relationship 

between the MEA and the measure. 

The problems that arise in the consideration of MEAs in the 

WTO dispute settlement are the applicability of the agreement 

in case of conflict. The Vienna Convention state that when the 

provisions of two treaties relating to the same subject matter 

are in conflict, the later in time prevails unless one of the 

treaties expressly specifies otherwise.
[44]

 The existence of 

trade measure in the environmental agreements and the 

existence of exceptions in GATT suggest that certain 

provisions of the agreements may relate to the same subject 

matter.
[45]

 The GATT 1994 is more recent than multilateral 

environmental agreements.
[46]

 It seems as these prevails over 

MEAs. Although not stated in the Vienna convention, specific 

treaties or provisions prevails over general treaties or 

provisions even if the general provisions are later in time. 

GATT is a more general international agreement than MEAs, 

the later may control if there is a conflict. Yet these 

contending arguments got any consensus among scholars. 

Conflict between MEAs and trade rules seem to require some 

harmonization of the two regimes so that they can coexist.
[47]

 

The effectiveness of the WTO dispute settlement process, and 

the authority it enjoys among all members, is a clear 

demonstration of WTO power. Some environmentalists argue 

that this immense power has lead to an erosion of national 

sovereignty and has made it possible to weaken national 

environmental policies.
[48]

 

The basic WTO rules require members not to discriminate 

between members like products,
[49]

 or between domestic and 

international production.
[50]

 MEA based measures could 

potentially run afoul of these requirements where imports are 

treated less favourably than domestic goods in the market 

particularly where enforcement measures are being taken 

against non complying parties or non parties. The exception 

requirements listed in GATT article XX make no reference to 

MEAs. However, the exceptions for the protection of animals, 

human and public health, and the conservation of exhaustible 

natural resources may be applicable. Some of these exceptions 

have been used in various environment related cases at the 

WTO, though to date none of these have involved measures 

taken under MEAs.
[51]

 

Generally, from the above analysis one could understand as 

there are fewer places for the application of MEAs in WTO 

dispute settlement. 

V. CONCLUSIONS 

The issue of environmental protection has become 

increasingly important on the international agenda. At the 

same time liberalization of international trade receives much 

attention from those involved in it. This creates unconformity 

between the multilateral agreements established to govern 

them. WTO rules seek to remove barriers to trade and MEAs 

use trade barriers as a means of eliminating specific 

environmental problems. Reconciling these two is very 

important both to achieve their respective objectives. 

Having conservation and protection of environment mean 

protection of the humans, animals and all biodiversities live. 

Therefore, whether it is a member or not to MEAs, it will be 

just for all states to give a first priority for the conservation 

and protection of the environment than the trade activities 

whenever the issue of trade and environment is in conflict. 

Moreover, as between parties to a MEA, both of which WTO 

members are, the MEA ought to operate as lex specialis of 

Vienna Convention on the Law of Treaty or an agreed 

derogation from WTO rules are relevant to be applied. 

MEAs and the WTO agreements could be interpreted in a 

manner that avoids a reading that one agreement requires what 

another prohibits. The states also should not attempt to take 

the advantage of the exception provisions of the GATT by 

interpreting broadly. 
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GATT article XX refers to exhaustible resources rather than 

environmental protections and it is useful to revise the 

terminology so as to pay adequate attention to non-renewable 

resources in the interests of the environmental, ecological and 

ecosystem services and its application of must refer the 

MEAs. 
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